Amendments to Senate Bill No. 396 (3™ Reading Copy)
Proposed by Holly Franz on behalf of PPL Montana

1. Page 1, line 5
TITLE
Strike: “CHANGES IN”
Insert: “REPLACEMENT”

2. Page 1, line 10 through page 2, Line 17
Strike : Section 1 in its entirety
Renumber subsequent sections

3. Page 8, line 26 through page 9, line 6

Strike: subsection (18) in its entirety

Insert: (18) (a) An appropriator may change an appropriation right for a
replacement point of diversion without the prior approval of the department if:

(1) the existing point of diversion is inoperable due to natural causes;

(i1) there are no other changes to the water right;

(iii) the capacity of the diversion is not increased;

(iv) there are no points of diversion or intervening water rights between the existing
point of diversion and the replacement point of diversion or the appropriator obtains
written waivers from all intervening water right holders;

(v) the replacement point of diversion is on the same surface water source and is
located as close as reasonably practicable to the existing point of diversion;

(vi) the replacement point of diversion replaces an existing point of diversion and the
existing point of diversion will no longer be used;

(vii) the appropriator can show that the existing point of diversion has been used in the
10 years prior to the notice for change of appropriation right for a replacement point of
diversion; and

(viii) a timely, correct and complete notice of replacement point of diversion is
submitted to the department as provided in subsection (18)(b).

(b) (i) Within 60 days after completion of a replacement point of diversion, the
appropriator shall file a notice of replacement point of diversion with the department on a
form provided by the department.

- (ii) The department shall review the notice of replacement point of diversion and shall
issue an authorization of a change in an appropriation right if all of the criteria in
subsection (18)(a) have been met and the notice is correct and complete. The department
may inspect the diversion to confirm the criteria under subsection (18)(a) have been met.

(iii) The department may not issue an authorization of a change in appropriation right
until a correct and complete notice of replacement point of diversion has been filed with
the department. The department shall return a defective notice to the appropriator, along
with a description of defects in the notice. The appropriator shall refile a corrected and
completed notice of replacement point of diversion within 30 days of notification of
defects or within a further time as the department may allow, not to exceed 6 months.




(iv) If a notice of replacement point of diversion is not filed and completed within the
time allowed or if the department determines the criteria under 18(a) have not been met,
the appropriator shall:

(A) cease appropriation of water from the replacement point of diversion pending
approval by the department; and

(B) submit an application for a change in appropriation right to the department
pursuant to subsections (1) through (3).

(c) The provisions of this subsection (18) do not apply to an appropriation right
abandoned under 85-2-404.

(d) The provisions of subsections (2), (3), (9), and (10) do not apply to a change in
appropriation right that meets the requirements of subsection (18)(a).

(f) (i) An appropriator may file a correct and complete objection with the department
alleging that the change in appropriation right for a replacement point of diversion will
adversely affect the use of the existing water rights of other persons or other perfected or
planned uses or developments for which a permit or certificate has been issued or for
which a state water reservation has been issued under Title 85, Chapter 2, Part 3.

(ii) If the department determines after a contested case hearing between the
appropriator and the objector that the rights of other appropriators have been or will be
adversely affected, it may revoke the change or make the change subject to terms,
conditions, restrictions, or limitations necessary to protect the rights of other
appropriators. '

(iii) The burden of proof to prove lack of adverse effect at the hearing is on the
appropriator changing the point of diversion.

-END-



